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OPI Nl ON AND ORDER

The applicants have appeal ed fromthe decision and order*
i ssued by Adm nistrative Law Judge WIliam A Pope, Il on July
18, 1989, denying the application for attorney fees and ot her
expenses under the Equal Access to Justice Act, as anended, 5

U S. C 8504 (EAJA) and the Board's Rules inplenenting that act,

'A copy of the decision and order denying the application
for attorney fees and costs is attached.
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49 CF. R Part 826. 1In his decision, the |law judge concl uded
that the Adm nistrator was substantially justified in filing the
conpl ai nts against the applicants. For reasons set forth bel ow,
we believe there was insufficient information in the record to
determ ne whet her the Adm nistrator was substantially justified
in prosecuting this case against the applicants. Therefore,
consistent with section 826.36(a) of our rules inplenenting the
EAJA, we remand the case to the | aw judge for further
pr oceedi ngs. *

An exposition of the facts culmnating in this EAJAclaimis
warranted. As to Applicant Pine, the Adm nistrator's conpl ai nt
all eged, in pertinent part:

"1. At all tinmes material herein you were and are the

hol der of Mechanic Certificate No. 1410169 with airfranme and

power pl ant ratings and inspection authorization.

2. On or about October 25, 1985, you a) reinstalled the

mai n rotor head assenbly of civil aircraft N2047R, a Bel

206B helicopter after overhaul; b) perforned a 600 hour

i nspection of N2047R and approved the aircraft for return to

service as airworthy.

3. On or about May 1, 1986, you perfornmed an annual

i nspection of N2047R and approved the aircraft for return to
service as airworthy.

’Section 826.36(a) states:

"§ 826.36 Further proceedings.

(a) Odinarily the determ nation of an award wll be
made on the basis of the witten record; however, on request
of either the applicant or agency counsel, or on his or her
own initiative, the admnistrative |aw judge assigned to the
matter may order further proceedings, such as an inform
conference, oral argunent, additional witten subm ssions,
or an evidentiary hearing. Such further proceedi ngs shall
be held only when necessary for full and fair resolution of
the issues arising fromthe application and shall be
conducted as pronptly as possible.™




4. At the tinme of the reinstallation and each inspection
and approval for return to service, N2047R was equi pped with
mai n rotor hub assenbly, serial nunber GDLML2371; part
nunber 206-011-100-21.

5. At the tinme of the reinstallation and inspections and

approval for return to service N2047R was not in airworthy

condition in that main rotor hub assenbly GDLML2371 was not
approved for installation on N2047R in that its part nunber
was | ower than 206-011-100-127.

6. On or about February 26, 1987, you reinstalled main

rotor hub assenbly GDLML2371 on N2047R after overhaul,

performed an annual inspection and approved N2047R for
return to service as airworthy when it had installed on it

t he unapproved main rotor hub assenbly."’®

The conpl ai nt agai nst Applicant Ter Keurst alleged that he
i nspected N2047R on Cct ober 25, 1985, and July 3, 1986, each tine
determning that the aircraft was airworthy. According to the
conpl aint, N2047R was not airworthy due to the installation of
the unapproved part in the main rotor hub assenbly.® Both
applicants filed answers denying the charges.

On February 2, 1989, the applicants filed a Motion to
Dismss a Stale Conplaint, stating that the all eged viol ations
occurred nore than six nonths before the Admi nistrator notified
them of the inpending certificate actions.® Because the

Adm ni strator never responded, they filed a second notion on

°Pi ne was charged with violating sections 43.13(b) and
43.15(a) (1) of the Federal Aviation Regulations ("FAR " 14 C F. R
Part 43).

‘“Ter Keurst was charged with violating section 43.15(a) of
t he FARs.

°See section 821.33 of the Board's Rul es.
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February 20. Again, the Adnministrator did not reply.® As a
consequence, Adm nistrative Law Judge Thomas W Reilly di sm ssed
the conplaints by order dated February 27, 1989." The applicants
t hereafter sought $2,130.00 in fees and expenses under the EAJA
Adm ni strative Law Judge Pope denied their application, finding
first that the dismssal of the conplaints as stale did not per
se entitle the applicants to fees and expenses under the EAJA. °®

He al so determ ned that the Adm ni strator had a reasonabl e basi s

‘In his EAJA reply brief, the Adm nistrator explained that
due to a m sunderstanding after the hearing had been postponed,
he believed a witten reply to the applicants' notion was
unnecessary. Qur decision here should not be interpreted as
accepting the Admnistrator's excuse for failing to file a tinely
answer .

‘According to the conplaints, the violations occurred on
Cct ober 25, 1985, May 1, 1986, and July 3, 1986. The
Adm ni strator contends that the violations were di scovered
t hrough i nspections conducted on Septenber 27, 1987, and Cctober
29, 1987, but offered no proof of this claim Both certificate
actions comenced on Novenber 30, 1987.

We think it unlikely that the notion to dismss for
st al eness woul d have been granted had this information been
substantiated and tinely presented to the law judge in a
responsi ve pleading. See precedent cited in n. 10, infra. 1In
any event, the Adm nistrator did not appeal fromthe grant of
that nmotion. On remand, evidence of the dates when the
af orenenti oned vi ol ati ons were di scovered shoul d be produced so
that the | aw judge can determ ne whether the Adm nistrator's
prosecution of conplaints facially stale under the Board' s rul es
was substantially justified.

‘W agree with the law judge' s statenment that

"[t]he granting by the admi nistrative | aw judge of Respondent[s']
Motion to Dismss Stale Conplaint does not denonstrate per se
that the FAA was not substantially justified in bringing the
conplaints. That determ nation nust be nade on the basis of the
information available to the FAA at the tine it filed the
conplaints.”

Initial Decision and Order at 4.
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inlaw and fact for issuing the conplaints. In reaching this
conclusion, the |aw judge utilized Pine's response to the
Adnministrator's interrogatories.’® He noted that, according to
the pretrial pleadings (nanely, Pine's response to the
Adm nistrator's interrogatories), the applicants did not dispute
that the rotor head reinstalled on the helicopter was
unaut hori zed, or that they had certified the helicopter as
airworthy. Initial Decision at 4. This, he deened, constituted
sufficient proof that the Adm nistrator initiated the action
agai nst the applicants with substantial justification.

In their appeal, the applicants claimthat the | aw judge
erred by denying their EAJA request. They naintain that since

0

the claimwas disnissed as stale,” it may be inferred that the

°Pine's response to the FAA's interrogatories stated that he
was expected to testify to

"[t]he fact that Respondent was ordered by the FAAto
overhaul the rotorhead; the aircraft rotorhead was certified
with this conponent by both Bell Helicopter Textron and
crescent [sic] Airways; that there was no way of know ng by
the manuels [sic] that it was not the proper rotorhead.

That the subject rotorhead can be used on the sane
aircraft with the sane powertrain wiwth the only difference
being a |l ower serial nunber airfrane and that the rotorhead
was not in any way unairworthy."

Wiile Pine's response stated that M. Ter Keurst, Jr. was
"expected to testify that the rotorhead was overhaul ed persuant
[sic] to the manuel [sic] and that there was no way of know ng
that it was an inproper rotorhead,"” Ter Keurst hinself filed no
response. Consequently, whatever the propriety of using these
interrogatories as "evidence" in the EAJA proceedi ng, they were
insufficiently broad to be dispositive as to both parties.

A conplaint is not automatically considered stale sinply
because a respondent received notice nore than six nonths after
the all eged of fense occurred. For exanple, in Admnistrator v.
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Adm ni strator |acked substantial justification in prosecuting
this action against the applicants.™ This reasoning is faulty.
The intent of Congress in enacting the EAJA was "to
elimnate for the average person the financial disincentive to

chal | enge unreasonabl e governnental actions.” |.N S. v. Jean,

110 S. Ct. 2316, 2321 (1990). The key inquiry thus becones
whet her the governnent's actions were unreasonable. |In order to
make this determnation, the case nust be | ooked at as a whole.™
It would be inconsistent with the purpose of the EAJA to assune,
w t hout evaluating the case in its entirety, that because the
conplaints were dism ssed as stale, the Adm nistrator nust have
comenced the action wthout substantial justification. There is
no provision in the EAJA for an automatic award of fees and costs
in each case that is disnmissed on procedural grounds.®

(..continued)
Wnrow, 4 NTSB 1577 (1984), nore than six nonths had passed from
the tine the incident occurred until the notice of certificate
action was sent to the respondent. Only two and a half nonths,
however, had passed between the tine when the Adm nistrator
becanme aware of the violations, and when he notified respondent.
The Board refused to dismss the conplaint as stale. See also
Adm nistrator v. Marshall, 4 NTSB 1079, 1080 (1983)("the
Adm nistrator is allowed to establish good cause for a del ay
beyond the 6-nonth period where he is not infornmed or becones
aware of the alleged violations until well after they have
occurred").

“"The applicants nmake several other argunents, all of which
we have consi dered and determ ned do not warrant di scussi on.

“The Court stated that when determ ning whether the

governnment was substantially justified, "the EAJA--1ike other
fee-shifting statutes--favors treating a case as an inclusive
whol e, rather than as atomzed line-itens.” [|.NS. v. Jean, 110

S.C. at 2320.

“Thi s does not nean, however, that procedural error nmay
never be the basis for finding that the governnent's position was
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Under the EAJA, if a governnment agency cannot prove that its
position was substantially justified or that special
circunst ances nake an award of attorney fees and expenses unjust,
the agency is required to pay attorney fees and other costs to a
prevailing applicant.™ 5 U.S.C. § 504(a)(1). To prove
substantial justification, there nust be, anong other things, "a
reasonable basis in truth for the facts alleged in the

pl eadings." See McCrary v. Admnistrator, 5 NTSB 1235, 1238

(1986). To fairly evaluate whether such a basis exists, sone
information attesting to this truth nust be submtted to the
deci ding tribunal

The Adm nistrator asserts in his reply brief that he
proceeded agai nst the applicants based on the follow ng: the main
rotor head assenbly of civil aircraft N2047R had part nunber 206-
011-100-21; this nunber was | ower than the part nunber approved
for installation on the aircraft; the installation of an
unapproved part rendered the aircraft unairworthy; the aircraft's
| og book was signed by both M. Pine and M. Ter Keurst,
attesting that they overhaul ed and/or inspected the main rotor
head and returned the aircraft to service; Applicant Pine stated
in his response to the Adm nistrator's interrogatories that he
over haul ed the rotor head and the aircraft was airworthy.

(..continued)
not substantially justified.

“We intimate no view on the correctness of the |law judge's
apparent conclusion here that a party whose case is term nated as
the result of a procedural default can properly be deened a
"prevailing party" under the EAJA
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The Adm nistrator's allegations, assum ng they could be
substanti ated, may amount to substantial justification. Bald
assertions dispersed throughout the Adm nistrator's brief,
however, w thout any basis in the record to support them provide
an insufficient basis upon which to ground an EAJA decision. The
| aw j udge shoul d have given the Adm nistrator an opportunity to
produce sone docunentation for his clains, as the record | acked
sufficient devel opnent for evaluating the strength of the
Adm nistrator's case. For exanple, no information was provided
to support the Admnistrator's claimthat the | ower part nunber
was not approved for installation. At the bare mininmm the
Adm ni strator should have been allowed to make a proffer as to
t he evi dence he expected to present had the case proceeded to
hearing.”™ Argunent al one cannot be considered sufficient proof
of substantial justification.

Based on the foregoing, we conclude that a proper assessnent
of the EAJA application cannot be fairly made w t hout additi onal
information regarding the basis for the allegations and, as well,
on the matter of due diligence pronpted by the Adm nistrator's
prosecution of conplaints found to be stale under our rules of

practi ce.

“Al t hough the necessity for such a proffer arguably should
have been evident to counsel for the Adm nistrator when his
answer to the EAJA application was filed, counsel appears to have
been preoccupied wwth an attenpt to denonstrate that the failure
to respond to the stale conplaint notion was inadvertent and
excusabl e.
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ACCORDI NGY, IT I S ORDERED THAT:
1. The initial decision is vacated to the extent it denied the
application for an EAJA award; and
2. The case be remanded to the | aw judge for further
proceedi ngs consistent with this opinion and order, and for
a new decision on the application follow ng the

suppl enentati on of the record.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



